subject to review on appeal from final judgment in the cause.

L(6) How amendment made. When any pleading or proceeding is amended

before trial, mere clerical errors excepted, it shall be done by filing a
new pleading, to be called the amended camplaint, or otherwise, as the case
may be. Such amended pleading shall be camplete in itself, without reference
to the original or any preceding amended one.

L(7) Supplemental pleadings. Upon motion of a party the court may, upon’

reasonable notice and upon such terms as are just, permit him to serve a
supplemental pleading setting forth transactions or occurrences or events
which have happened since the date of the pleading sought to be supplemented.
Permission may be granted even though the original pleading is defective in
its statement of a claim for relief or defense. If the court deems it advis-
’f able that the adverse party plead to the supplemental pleading, it shall so
order, specifying the time therefor.
M. JOINDER OF CAUSES OF ACTION

M(1l) Permissive joinder. A plaintiff may join in a complaint, either as

independent or as alternate claims, as many claims, legal or equitable, as the
plaintiff has against an opposing party.

M(2) Forcible entry and detainer and rental. If an action of forcible

entry and detainer and an action for rental due are joined, the defendant
shall have the same time to appear as is now provided by law in actions for
the recovery of rental due.

M(3) Separate statement. The claims united must be separately stated and

must not require different places of trial.

N. JOINDER OF PARTIES

e

L "7 'N(I) Permissive joinder as plaintiffs or defendants. All persons may join

in one action as plaintiffs if they assert any right to relief jointly,

18



pleading after a successful motion for judgment on the pleadings was added
to give the trial judge discretion where such motion is actually a late
blooming motion to dismiss for failure to state a claim. If the motion is
denied, the existing statute relating to demurrers gave the trial judge
discretion to not allow further pleading. This rule autométically allows
pleading over after an unsuccessful motion, absent bad faith.

(5) This is ORS 16.400(2) and covers a motion to strike a part of a
pleading.

(6) This is existing ORS 16.410.

(7) The language is taken from Federal Rule 15(d). It does not change

the existing rule under ORS 16.360 but the language is clearer.

RULE M

This is existing ORS 16.221. (The title should be JOINDER OF CLAIMS).

RULE N

This is existing ORS 13.161.

RULE O
This is Federal Rule 19. This is one of the best drafted federal rules
and seems to be a clear and reasonable elaboration of ORS 13.110. The last

section, (5), is ORS 13.190 covering a specific situation.

RULE P

This is Federal Rule 21 and replaces all other remedies for party joinder

problems with the simple device of dropping or adding parties.

RULE Q
This is Federal Rule 17(a) and has the same effect as ORS 13.030, using

clearer language. It also provides a procedure for dealing with real party

in interest objections.

15
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that an amended pleading be filed amitting the matter ordered stricken. By
camplying with the court's order, the party filing such amended pleading shall
not be deemed thereby to have waived the right to challenge the correctness of
the court's ruling upon the motion to strike, and such ruling shall be subject
to review on appeal from final judgment in the cause.

L(6) How amendment made. When any pleading or proceeding is amended before

trial, mere clerical errors excepted, it shall be done by filing a new pleading, ,

to be called the amended camplaint, ar otherwise, as the case may be. Such
amended pleading shall be camplete in itself, without reference to the ariginal

or any preceding amended one.

L(7) Supplemental pleadings. Upon motion of a party the court may, upon
reasonable notice and upon such termms as are just, permit the party to serve a

supplemental pleading setting forth transactions or cccurrences or events which- -

have happened since the date of the pleading sought to be supplemented. Permission

may be granted even though the original pleading is defective in j.ts statement
of a claim for relief or defense. If the court deems it advisable that the
adverse party plead to the supplemental pleading, it shall so oider, specifying
the time therefor. |

M. JOINDER OF CIATMS

M(1) Pemmissive joinder. A plaintiff may join in a complaint, either as

independent or as alternate claims, as many claims, legal or equitable, as the

plaintiff has against an opposing party.
M(2) Forcible entry and detainer and rental. If an action of forcible entry

and detainer and an action for rental due are joined, the defendant shall have
the same time to appear as is now provided by law in actions for the recovery of
rental due. o R "

M(3) Separate statement. The claims united must be separately stated and

must not require different places of trial.

0



RULE 21
DEFENSES AND OBJECTIONS; HOW PRESENTED; BY
- PLEADING OR MOTION; MOTION FOR JUDGMENT ON THE
PLEADINGS

A, How presented. Ewery defense, in law or fact, to a

claim for relief in any pleading, whether a complaint, counter-

claim, cross-claim, or third-party claim, shall be asserted in
the responsive pleading thereto, except that the following de-
fenses may at the option of the pleader be made by motion¥ ' (1) v
lack of jurisdiction over the subject matter, (2) lack of jur-

isdiction over the person, (3) that there is another action pend-

ing between the same parties for the same cause, (4) that plain-

tiff has not the legal capacity to sue, (5) insufficiency of sum-

: s : o 58,
mons or process or insufficiency of service of summons or s

(6) failure to join a party under Rule 29, (7) failure to state
ultimate facts sufficient to constitute a claim, and (8) that the
pleading shows that the action has not been commenced within the
time limited by statute. A nntion}y g;;lz any of these defenses
shall be made before pleading if a further pleading is permitted.
The grounds upon which any of the enumerated defenses are based
shall be stated specifically and with particularity in the respon-
sive pleading or motion. No defense or objection is waived by
being joined with one or more other defemses or objec(tg'.ons in a
responsive pleadjnrg or motion. If, on a mtlon)}\'a;is;:r;mg defenses
(1) through (6), the facts constituting such defenses do not ap-
pear on the face of the pleading and matters outside the pleading,
including affidavits and other evidence, are presented to the court,

A



1 entg/pon motion made by a party before responding to a pleading,

all parties shall be given a reasonable opportunity to present
evidence and affidavits and the court may determine the exis-

tence or non-existence of the facts supporting such defense or

may defer such determination until fixrther discovery or until
trial on the merits.
B. Motion for judement on the pleadings. After the

pleadings are closed but within such time as not to delay the

trial, any party may move for judgment on the pleadings.
C. Preliminary hearings. The defenses specifically

denominated (1) through (8) in section A. of this rule, whether

made in a pleading or by motion and the motion for judgment on
the pleadings mentioned in section Brof this Rule, shall be
heard and determined before trial on application of any party,
uless the court orders that the hearing and determination

thereof be deferred wntil the trial.

b._Yoclon to meke more definice and certafn, ffen the N\
allegations of a pleading are so indefinite or uncertain that \

the precise nature of the charge, defense or reply is mot appar-

or if mo responsive pleading is permitted by these mles),upon
motion by a party within 10 days after service of the pleading,
or upon the court's own initiative at any time, the court may re-
quire the pleading to be made definite and certain by a:rendnmt,é/ -
If the motion is granted and the order of the court is not obeyed /w?; >
within 10 G ol G B RE G IR Sk oty Gme . ot enden
as the court may fix, the court may strike the pleading to which

the motion was directed or make such order as it deems just.
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E. Motion to strike. Upon notion made vby a party |
before responding to a pleading or, if no res?onsive pleading
is permitted by these rules, upon motion made byva party within
10 days after the service of the pleading upon‘ such party or
upon the court's own initiative at any time, the court may
order stricken: (1) any sham or friwlous or irrelevant plead-
ing or defense; (2) any insufficient defense m or any sham,
frivolous, irrelevant or redundant matter inserted in a pleed-u |
ing.

F. Consolidation of defenses in motion. A party who

makes a motion under this rule may JOln with 1t any other IIDthI’LS_
herein provided for and then ava:.lable to the party. If a party
makes a motion under this rule but orm.ts therefrom any defense or
objection then available to the party which this rule perrm.ts to
be raised by motion, the party shall not thereafter make a nntion
based on the defense or cbjection so omitted, except a motion as
provided in subsection G.(2) of this rule on any of the grounds
there stated.

G. Waiver or preservation of certain defenses, (l)_ A de-

fense of lack of jurisdiction over the person, that a plaintiff
has not legal capacity to swe, that there is another action pending
between ‘the sameparties for the same cause, insufficiency of sum-
mONS Or process, Or msufflcn.ency of service of summons or process,
is Walved (a) if omitted from a IIDth['l in the circumstances
described in section F, of this rule, or (b) if it is neither made .
by motion under this rule nor included in a responsive pleading.

or an amendment thereof permitted by Rule 23 A. to be made as a
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matter of course; provided, however, the defenses denominated
@2) and (5) of section A. of this rule shall not be raised by
arendment,

G.(2) A defense of failure to state ultimate facts consti-
tuting a claim, a defense that the action has not been commenced
within the time limited by statute, a defense of failure to join a
party indispensable under Rule 29, and an objection of failure to
state a legal defense to a claim or insufficiency of new matter in
a reply to awvoid a defense, may be made in any pleading permitted -
or ordered under Rule 13 B. or by motion for judgment on the plead-
ings, or at the trial on the merits. The objection or defense,
if made at trial, shall be disposed of as provided in Rule 23 B, in
light of any evidence that may have been received.

G.(3) If it appears by motion of the parties or otherwise
that the court lacks jurisdiction over the subject matter, the

court shall dismiss the action.

BACXGROUND NOTE

ORS sections rseded: 16.100, 16,110, 16,130, 16,140,
16.150, 16.250, E.Z%, 16.270, 16.280, 16.320, 16.330, 16.340.

COMMENT

While the Council wished to retain fact pleading, it also
wanted to curb excessive use of motions for purposes of harassment
and delay. The legislature has already moved in this direction by
providing that the pleadings mot go to the jury. See, Rule 59. Re-
tention of fact pleading does not automatically mean retention of
existing motion practice. This rule is designed to reduce the time
spent cn motions through simplification of procedure and a preclu-
sion rule that requires assertion of all grounds for dismissal under
this rule, which are raisable by motion, in a single motion. Although
the structure of this rule is based won Federal Rule 12, much of
the language used was drawn from ORS sections or drafted to fit Oregon
practice. ‘
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Section 21 A. covers the form of asserting defenses to an
opponent's claim. At the pleader's option, these may be asser-
ted in the answer or in a motion to dismiss. The motion to dis-
miss performs the function of the former demurrer or plea in
abatement. Specific grounds for the mption, (1) through (6), do
not go to the merits and are a matter for determination by the
court either on the face of a pleading or based won factual
material submitted to the court. Grounds (7) and (8) go to the
merits and the court can only decide if a party has pled prop-
erly. If a party wishes to assert facts showing lack or merit,
ths must be in the form of a summary judgment motion or at trial.
Whatever form is used to assert the defenses, under the last
sentence of section 21 A. and under section 21 C., the court has
the flexibility to dispose of the matter in the most efficient
mammer, This rule eliminates the concept of special appearance
and motions to quash. An objection of personal jurisdiction is
treated as any other defense and is waivable only under the pro-
visions of section 21 G.

The grounds for motion to strike and motion to make mpore
definite and certain in sections 21 D. and E. come from ORS
16.100 and 16.110 and ot from the federal rule. Note, the
motion to strike is used to challenge the sufficiency of a de-
fense or new matter asserted in a reply to awid a defense, and
replaces the former demurrer to an answer or a reply.

The consolidation and waiver rules of sections 21 F. and G.
are todeled wpon the federal rule. The consolidation requirement
applies to any motion made under this rule; this would include
motions under 21 A., B., D., and E., but not summary judgment or
other motions. Special treatment is given to defenses related to
personal jurisdiction and summons or process; wder section 21 G.(1),
they may not be asserted for the first time in an amended pleading.

RULE 22

COUNTERCLATMS, CROSS-CLAIMS AND
THIRD PARTY CLATMS

A. Counterclaims. Each defendant may set forth as many

counterclaims, both legal and equitable, as such defendant may
oA
have against the plaintiff.
B. Cross-claim against codefendant. (1) In any action or

Proceeding where two or more parties are joined as defendants, any
éfmdant may in his answer allege a cross-claim against any other

defendant. A cross-claim asserted against a codefendant must be
~52—-
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Y>Section 21 A covers the form of asserting defenses to an oppoenents claim.
At the pleaders option these may be asserted in the answer or in -the—fermof
a motion to dismiss. IEXKRBXEERKIRAXKEXEIRNIRRXXRXNARBEXREERXKIRXEKEHARR
The motion to dismiss t#En performs the function of the former demurree or
plea in abatement.y, Specific grounds for the motion (1) through (6) do
not go to the merits and are a matter for determination by the court either
on the face of a pleading or based upon factual material submitted to the
court. Grounds (7) Qnd (8) go to the merits and the court can only decide
% ‘ /;/Low,zx{z_ -
if a party has pled £acts_requireﬁ;_that_is_rhe—eeﬁf%—eaaae%—ge—béﬁwﬁuLJJMa
face of the pleading. If a party wishes to assert facts showing ngf[“‘é o
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right te=reeower this must be in the form of a summary judgement motion

HARBXXXHXEXXKEXKEX or at trial. The~dis%iﬁetiuﬁ5$s=e}amhﬁf%%%é%é%égéééﬁﬁr

_la eﬁee—uffE§§;§§§§EE§?3=ﬁﬁﬁKﬁKKXXKXKXHKXKKKKX Whatever form is used
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to assert the defenses, umdeer the last sentence of section 21 A and Section
21C the court has the flexibility to dispose of the matter in the most

efficient XXXHX manner.ffg
—

Th#s rule eliminates the concept of special appearance and motions to

quash. An objection of personal jurisdiction is treated as any other defense

and waivableyonly under the provisions of section 21 G.

The Mmkimmsxkaxsx Grounds for motion to strike and motion to make
more flefinate and certain in Sections 21 D and E come from XBX ORS 16.100
and 16.116 and not from the Federal Rule. rzres
C/ ) . Fe

The Consold@dation and Waiver rules of Sections 21 F and G are modeled upon
the federal rule. ¥Nmkexkkat Fhe consolidation requirement applies to any
motion made under this rule; This would include motions under 21 A, B, D and E
but not summary judgment or other motions. Special treatment is %iven to

%%WL@L@_S&
defenses related to personal jurisdictions under EXXEX Section 21 G 4

they may not be asserted in an amended pleading °



COMMENT

Except for sections 20 F. and G., these rules are based upon
existing Oregon statutes. Section 20 F. comes from Federal Rule 9 (d)
and section 20 G. is new and designed to eliminate some archaic plead-
ing rules that remain in old Oregon case law. Section 20 A., based on
Utah Rule of Procedure 9(c), is similar to ORS 16.480, except that the
defendant must specifically allege the condition precedent not per-
formed and the language makes it clear that the burden of proof remains
with the plaintiff. SectionA@ H. has the same effect as ORS 13.020,
but the clearer language from Alabama Supseme-Cowist RuleA9 as_used.

ORS . 1. S#0 wus §limin.fed Feoinl Pricedae

RULE 21
DEFENSES AND OBJECTIONS; HOW PRESENTED; BY

PLEADING OR MOTION; MOTION FOR JUDGMENT ON THE
PLEADINGS

A. How presented. Every defense, in law or fact, to a claim for

relief in any pleading, whether a complaint, counterclaim, cross-claim,
or third-party claim, shall be asserted in the responsive pleading
thereto, except that the following defenses may at the option of the
pleader be made by motion: (1) lack of jurisdiction over the subject
matter, (2) lack of jurisdiction over the person, (3) that there is
another action pending between the same parties for the same cause,

(4) that plaintiff has not the legal capacity to sue, (5) insufficiency
of summons or process or insufficiency of service of summons or process,
(6) failure to join a party under Rule 29, (7) failure to state ulti-
mate facts sufficient to constitute a claim, and (8) that the pleading
shows that the action has not been commenced within the time limited by
statute. A motion making any of these defenses shall be made before

pleading if a further pleading is permitted. The grounds upon which



any of the enumerated defenses are based shall be stated specifically
and with particularity in the responsive pleading or motion. No de-
fense or objection is waived by being joined with one or more other
defenses or objections in a responsive pleading or motion. If, on a
rmotion asserting defenses (1) through (6), the facts constituting such
defenses do not appear on the face of the pleading and matters outside
the pleading, including affidavits and other evidence, are presented

to the court, all parties shall be given a reasonable opportunity to
present evidence and affidavits and the court may determine the existence
or non-existence of the facts supporting such defense or may defer such
determination until further discovery or until trial on the merits.

B. Motion for judgment on the pleadings. After the pleadings

are closed but within such time as not to delay the trial, any party
may move for judgment on the pleadings.

C. Preliminary hearings. The defenses specifically denominated

(1) through (8) in section.é% of this rule, whether made in a pleading
or by motion and the motion for judgment on the pleadings mentioned in
section B. of this Rule, shall be heard and determined before trial on
application of any party, unless the court orders that the hearing and
determination thereof be deferred until the trial.

D. Motion to make more definite and certain. When the allega-

tions of a pleading are so indefinite or uncertain that the precise
nature of the charge, defense or reply is not apparent, upon motion
made by a party before responding to a pleading, or if no responsive
pleading is permitted by these rules upon motion by a party within jéfD

days after service of the pleading, or upon the court's own initiative



at any time, the court may require the pleading to be made definite and
certain by amendment. If the motion is granted and the order of the
court is not obeyed within 10 days after notice of the order or within
such other time as the court may fix, the court may strike the pleading
to which the motion was directed or make such order as it deems just.

E. Motion to strike. Upon motion made by a party before res-

ponding to a pleading or, if no responsive pleading is permitted by
these rules, upon motion made by a party within L? days after the service
of the pleading upon him or upon the court's own initiative at any time,
the court may order stricken: (1,) any sham or frivolous or irrelevant
pleading or defense; (¥) any insufficient defense 6n or any sham,

frivolous, irrelevant or redundant matter inserted in a pleading.

F. Consolidation of defenses in motion. A party who makes a

motion under this rule may join with it any other motions herein pro-
vided for and then available to the party. If a party makes a motion
under this rule but omits therefrom any defense or objection then
available to the party which this rule permits to be raised by motion,
the party shall not thereafter make a motion based on the defense or
objection so omitted, except a motion as provided in subsection G. (2)
of this rule on any of the grounds there stated.

G. Waiver. (1) A defense of lack of jurisdiction over the
person, that a plaintiff has not legal capacity to sue, that there
is another adtion pending between the same parties for the same cause,
insufficiency of summons or process, or insufficiency of service of
sumons or process, is waived (a) if omitted from a motion in the cir-
cumstances described in section F. of this rule,.or (b) if it is neither

made by motion under this rule nor included in a responsive pleading



or an amendment thereof permitted by Rule 23 A. to be made as a matter
C:l;) of course; provided, however, the defens%fj;;;;;;a%éizggzgégézééions
' gec Flom A.oi
\\—_—~;;7£S‘;;;;ia ®) ofVfhis rule shall not be raised by amendment.

G.(2) A defense of failure to state ultimate facts constituting
a claim, a defense that the action has not been commenced within the
time limited by statute, a defense of failure to join a party indis-
pensable under Rule 29, and an objection of failure to state a legal
defense to a claim or insufficiency of new matter in a reply to avoid
a defense, may be made in any pleading permitted or ordered under
Rule 13 B. or by motion for judgment on the pleadings, or at the trial
on the merits. The objection or defense, if made at trial, shall be
disposed of as provided in Rule 23 B. in light of any evidence that may .
have been received.

G.(3) If it appears by motion of the parties or otherwise that
the court lacks jurisdiction over the subject matter, the court shall

dismiss the action.

BACKGROUND NOTE

ORS sections superseded: 16.100, 16.110, 16.130, 16.140, 16.150,
16.250, ; 2 R , 16.280, 16.320, 16.330, 16.340.

COMMENT

While the Council wished to retain fact pleading, it also wanted
to curb excessive use of motions for purposes of harassment and delay.
The legislature has already moved in this direction by providing that
the pleadings not go to the jury. See, Rule 59. Retention of fact
pleading does not automatically mean retention of existing motion prac-
tice. This rule is designed to reduce the time spent on motions
through simplification of procedure and a preclusion rule that requires
assertion of all grounds for dismissal under this rule, which are raisable
by motion, in a single motion. Although the structure of this rule is
based upon Federal Rule 12, much of the language used was drawn from
Oregon ORS sections or drafted to fit Oregon practice.
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Section 21 A. covers the form of asserting defenses.to an op-
ponent's claim. At the pleader's option, these may be asserted in the
answer or in a motion to dismiss. The motion to dismiss performs the
function of the former demmrer or plea in abatement. Specific grounds
for the motion, (1) through (6), do not go to the merits and are a
matter for determination by thecourt either on the face of a pleading
or based upon factual material submitted to the court. Grounds (7) and
(8) go to the merits and the court can only decide if a party has pled
properly. If a party wishes to assert facts showing lack or merit, this
must be in the form of a summary judgment motion or at trial. Whatever
form is used to assert the defenses, under the last sentence of section
21 A. and under section 21 C., the court has the flexibility to dispose
of the matter in the most efficient marmer. This rule eliminates the
concept of special appearance and motions to quash. An objection of
personal jurisdiction is treated as any other defense and waivable
only under the provisions of section 21 G.

The grounds for motion to strike and motion to make more definite
and certain in sections 21 D. and E. come from ORS 16.100 and 16.110
and not from the federal rule.

The consolidation and waiver rules of sections 21 F. and G. are
modeled upon the federal rule. The consolidation requirement applies
to any motion made under this rule; this would include motions under
21 A., B., D., and E., but not summary judgment or other motions.
Special treatment is given to defenses related to personal jurisdiction

and summons or process; under section 21 G.(®), they may not be asserte
" in an amended pleading. f P The
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4. COUNTERCLAIMS, CROSS CLAIMS AND THIRD PARTY CLAIMNS
2. #-

FL1) Counterclaims. Each defendant may set forth as many

counterclaims, both legal and equitable, as such defendant may have

against the plaintiff.
22

KE£?) Cross.claim against codefendant. (é) in any action where

two or more patrties are joined as defendan;s, any defendant may in
his answer allege a cross-claim againét any other defendant. A cross-
claim asserted against a codefendant must be one existing in favor
of the defendant asserting the cross-claim and against another
defendant, between whom a separate judgment might be had in the
action.and shall bé: «2) one arising out of the occurrenCe or .
transaction set forthbin the complaint; or (%i) related to any prop-
erty that is the subject matter of the action brought by plaintﬁf.

(%) A crbsé-claim may ihclude a cléim that the defendant
against whom it is assertéd is liable,or may be liable, to the
defendant asserting the créss-claim for all or part df thé claim’
asserted by the plaintiff. |

=

() An answer containing a cross-claim shall be served upon
the parties who have appeared,and who are joinmed—under hdivision
- nC

#¢3) Third party practice. (ﬁ) At any time after commence-

ment of the action, a defending party, as a third-party plaintiff,
may cause a summons and complainﬁ to be served_upon a person not a
party to thé‘action who is of may be liable to ﬁim for all or parf
qf the plaintiff's claim against him. The third-party plaintiff
need not obtain leave to make thg service if he‘filesrghe third—
p;rty complaint not later than 10 days after he serves his original

answer. Otherwise he must obtain leave on motion upon notice to

13



all parties to the action. Such léayé shall not be given if it
-would substahtialli'prejudice.the righfs of exisﬁing parties;
The person served with the sﬁmmqns énd third-party cémplaint,
hereiﬁafter called the third—party_defendant, shall make his 5
defenées to the_thirdéparty plaingiff's claim as provided in- Rule gf'
and his.counterclaims against the third-party plaintiff and cross-
claims against other third-party defendants as provided in sections
Qf) and bf this Rule. The third-party defendant'may assert
againstbthe plaintiff ény defenses which the_thirdfparty pléintiff
has to.the piaintiff's claim.- The third-party defendant may also
Aassert'any ciaim against thé'plaintiff arising out of the tranmsac-
tion or occurrence»thaf is the suﬁject matter of the plaintiff's
claim‘égainst thé third-party piaint?ff. The plaintiff may assert
~any claim againsﬁ the third-party defendant arising out of the
transaction or occurrencerth#t is the subject matter of the plain-
tiff's claim against the third-party plainfiff, and the third-
paffy defendant thereupon éhall assert his_defenses as provided
in Rule%% and his counterclaims and cross-claims as provided in
this Rule. " Any partyvmay:move to strike.the third-party claim, or
for its‘severance or'séparate frial.. A third-party defendant may
proceed under tﬁis séétion against any person not a party towthe
action who 1is or'ma? be li;ble to_the third party defendant for
all or part &ithe claim made in the action against the third-party
defendant. |

CK)‘ A plaintiff against'wﬁom‘a cdunterclaiﬁ has been aéserted‘
may cause a third party to be brought in under circumstances which

under this section would entitle a defendant to do so.

14
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COMMENT :

This rule is almost identical to the provisions of existing ORS Sections.
The Council added the EXXEHHEEX the fourth sentance of Subsection 22C(1)
to make clear that the trial judge should not give leave for a late
impleader if XKEXABXX this would deday—dispesition=—of—~the=natter

to—the prejudice'ft existing parties. Section 22E was also changed

slightly to allow thewtiddd—ijudoremito=order a seperate trial on the

courts own initiative.
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?K;%) Joinder of persons in contract actions. (J) As used in

this section of this Rule:
@) "Maker" means the original party to the contract which is
the subject of.the action who is the predecesssor in interest . of
-the plaintiff under the centract; and
(6) "Contracth includes ény instrument or document evidencing
a debt. |
(6b /The defendaﬁt may, in an action on a contract brought by
an assiénee of fights under that contract, join as a party fo the
action the makef of that contract if the défendant has a claim
‘against the maker of the contract arising out of that contract.
é% A defendént may, in an action on a contract broughf by an
assigneé of rights under'that contract, join as parties to that
j actidq all or any persons liable for attorney fees under ORS 20.097.
(Hb— In any action against a party joined under this>section of
this Rule, the parfy joined shall 5e treated as a defendant fgr

" purposes of service of summons and time to answer under Rule .

2. €

;g£5) Separate trjal. Upon motion of any party or upon the

Court's own motion, the court may order a separate trial of any
'counterclaim{ cross~-claim or third-party claim so alieged if to do
-so would; (d) be more éonvenignt; (ﬂ) avoid prejudice; or (53 be
more economical and e#pedite the matter.

% AMENDED AND SUPfLEMENTAL PLEADINGS

2 A

+£¥)  Amendments. A pleading may be amended by a party once

as a matter of course at any time before a responsive pleading is
served or, if the pleading is one to which no responsivé pleading

is permitted, the party may so amend it at.any time within 20 days

15
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RULE 22

COUNTERCLATMS, CROSS-CLAIMS AND THIRD PARTY CLAIMS

A. Counterclaims. Each defendant may set forth as many counter-

claims, both legal and equitable, as such defendant may have against the
plaintiff,

B. Cross-claim against codefendant. (1) In any action where

two or more parties are joined as defendants, any defendant may in his
answer allege a cross-claim against any other defendant. A cross-claim
asserted against a codefendant must be one existing in favor of the
defendant asserting the cross-claim and against another defendant,
between whom a separate judgment might be had in the action and shall
be: (a) one arising out of the occurrence or transaction set forth in
the complaint; or (b) related to any proeprty that is the subject matter
of the action brought by plaintiff.

B.(2) A cross-claim may include a claim that the defendant
against whom it is asserted is liable, or may be liable, to the defend-
ant asserting the cross-claim for all or part of the claim asserted by
the plaintiff.

B.(3) An answer containing a cross-claim shall be served upon
the parties who have appeared.

C. Third party practice. (1) At any time after commencement

of the action, a defending party, as a third-party plaintiff, may cause
a sumons and complaint to be served upon a person not a party to the
action who is or may be liable to him for all or part of the plaintiff's
claim against him. The third-party plaintiff need not obtain leave to

make the service if he files the third-party complaint not later than



10 days after he serves his original answer. Otherwise he must obtain
leave on motion upon notice to all parties to the action. Such leave
shall not be given if it would substantially prejudice the rights of
existing parties. The person served with the summons and third-party
complaint, hereinafter called the third-party defendant, shall make
his defenses to the third-party plaintiff's claim as prov;'.ded in Rule 21
and his counterclaims against the third-party plaintiff and cross-claims
against other third-party defendants as provided in sections A. and B.
of this rule. The third-party defendant may assert against the plain-
tiff any defenses which the third-party plaintiff has to the plaintiff's
claim. The third-party defendant may also assert any claim against the
plaintiff arising out of the transaction or occurrence that is the sub-.
ject matter of the plaintiff's claim against the third-party plaintiff.
The plaintiff may assert any claim against the third-party defendant
arising out of the transaction or occurrence that is the subject matter
of the plaintiff's claim against the third-party plaintiff, and the
third-party defendant thereupon shall assert his defenses as provided
in Rule 21 and his counterclaims and cross-claims as provided in this
rule. Any party may move to strike the third-party claim, or for its
severance or separate trial. A third-party defendant may proceed
under this section against any person not a party to the action who is
or may be liable to the third party defendant for all or part of the
claim made in the action against the third-party defendant.

C.(2) A plaintiff against whom a counterclaim has been asserted
may cause a third party to be brought in under circumstances which

Am. N
see%rop(would entltle a defendant to do so#™
W ﬁa,\ac/) o Thly sec?vm | e

e L

e e pust o M%/,
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D. Joinder of persons in contract actions. (1) As used in this

section of this rule:

D. (1) (a) 'Maker'" means the original party to the contract which
is the subject of the action who is the predecessor in interest of the
plaintiff under the contract; and |

D.(1) () '"Contract' includes any instrument or document evidencing
a debt.

D.(2) The defendant may, in an action on a contract brought by
an assignee of rights under that contract, join as a party to the action -
the maker of that contract if the defendant has a claim against the maker
of the contract arising out of that contract.

D.(3) A defendant may, in an action on a contract brought by an
assignee of rights under that contract, join as parties to that action
all or any persons liable for attorney fees under ORS 26.097.

D.(4) In any action against a party joined under this section of
this Rule, the party joined shall be treated as a defendant for purposes
of service of sumons and time to answer under Rule 7.

E. Separate trial. Upon motion of any party or upon the court's

own motion, the court may order a separate trial of any counterclaim, cross-
claim or third party claim so alleged if to do so would: (1) be more con-

venient; (2) avoid prejudice; or (3) be more economical and expedite the

matter.
BACKGROUND NOTE 15, A0

ORS sections superseded: 13.180," 16.305, 16.315, 16.325.
COMMENT

This rule is almost identical to the provisions of existing ORS sec-
tions. The Council added the fourth sentence of subsection 22 C. (1) to make
clear that the trial judge should not give leave for a late impleader if
this would prejudice existing parties. Section 22 E. was also changed
slightly to allow a separate trial on the court's own initiative.
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affer it is served. Otherwise a party may amend the pleading only
by leave of court or by writﬁen consent of ﬁhe adverse party; and
leave‘shall be‘freely gi?en when justiqe so requires; Whenevef

an améndéd pleading is filed, it shalllbe sérved upon all parties 
who are not in default, but as to all parties who are in default .
or‘againgt whom a default previously has been entered, judgment may
be rendered in accordance with the prayer‘of'the original pleading
served upon them; gnd_neither the amended pléading nor the procesé
thereon need be served upon such parties in default unless the
.émended pleading aské far additional relief against the parties in
default

/A

EI?? Amendments to conform to the evidence. ' When issues»not

raised by the pleadings are tried by express or implied consent of

15a

(New page because of additional space xequifed under K(4) on
Page 15). '



the parties, they shall be treated in all respects as if they had
been raised in the pleadings. Such amendment of the pleadings as
may be necessary to cause them to conform to the evidence and to
raise these issues may be made upon motion of any party at any
time, even after judgment; but failure so to amend does not affect
the result of the trial of these issues. If evidence is objected
to at the trial on the ground that it is not within the issues made
by the pleadings, the court may allow the pleadings to be amended
and shall do so freely wé}n the presentation of the merits of the
g
action will be subserved‘eherby and the objecting party fails to
satisfy the court that the admission of such evidence would prejud-
ice him in maintaining his action or defense upon the merits. The
court may grant a continuance to enable the objecting party to
meet such evidence.

23 C

<EEF) Relation back of amendments. Whenever the claim or

defense asserted in the amended pleading arose out of the conduct,
transaction or occurrence set forth or attempted to be set forth in
the original pleading, the amendment relates back to the date of
the original pleading. An amendment changing the party against
whom a claim is aéserted relates back if the foregoing provision

is satisfied and, within the period provided by law for commencing
the action against him, the party to be brought in by amendment

(a) has received such notice of the institution of the action that
the party will not be prejudiced in maintaining his defense on the
merits, and (éﬁ knew or should have known that, but for a mistake

concerning the identity of the proper party, the action would have

been brought against him.

16



23 P

%) Amendment or pleading over after motion. When a motion

to dismiss or a motion to strike an entire pleading or a motion

for a judgment on the ﬁleadings under Rule%§ is aliowed, the

court may, upon such'terms as may be proper, allow the party to

file an amended pleading.  If any_motioh is disallowed, and'it
appears to have been made in good faith, the pafty filing the motion
shall filé‘a'responsive_pieading if any is required.

2 £

"LL>») Amended pleading where part of pleading stricken. 1In

all cases where part of a pleading is ordered stricken, the court,

. (%) . _ ,
in itsfg;scretion, may require that an amended pleading be filed

‘omitting the matter ordered stricken. By complying with the court's

order, the party filing such amended pleading shall not be deemed

thereby to have waived the right to challenge the correctness of

the court's ruling upon the motion to strike.

.'3ﬁ:

LX) How amendment made. When any pleading or proceeding is

amended before trial, mere clerical errors excepted, it shall be
done by filing a new pleadirng, to be called the amended complaint,
or by interlineation, deletion or otherwise. Such amended pleading

shall be complete in itself, without reference to the original or any

preceding amended one.

Rev.

= .
%%é%' Supplemental plgadings. Upon motion of a party the court’
may, ﬁpon réasonable notice and upon such terﬁs as afe just, permit
the party to serve a supplemental pleading setting forfh transac-
tions or occurrenceé 6r events which have happened since the date

of the pleading édught to be supplemented. Permission may be

bgranted even though the original pleading is defective in its

17
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ae existing in favor of the defendant asserting the cross-claim
| and against another defendant, between whom a separate judgment
might be had in the action and shall be: (a) one arising out of
the occurrence or transaction set forth in the complaint; or (b) re-
lated to any propert:y that is the subject matter of the action
brought by plaintiff, |

B.(2) A cross-claim may include a claim that the defendant
against whom it is asserted is liable, or may be liable, to the
defendant asserting the cross-claim for all or part of the claim
asserted by the plaintiff,

B.(3) An answer containing a cross-claim shall be served
wpon the parties who have appeared. |

C. Third party practice. (1) At any time after commence- 6—;:177. I

ment of the action or proceeding, a defending party, as a third- W/ 37“

ply |

party plaintiff, may cause a summons and complaint to be served Cotpe$ 5

won a person not a party to the action or proceeding who is or @

may be liable to him for all or part of the plaintiff's claim

against him. The third-party plaintiff need not obtain leave to
mike the service if he files the third-party complaint not later
than 10 days after he serves his original answer. Otherwise he
mist obtain leave an motion uypon notice to all parties to the
action. Such leave shall not be given if it would substantially
prejudice the rights of existing parties. The person served with
the summons and third-party complaint, hereinafter called the
third-party defendant, shall assert any defenses to the third-
party plaintiff's claim as provided in Rule 21 and counterclaims
-53-



against the third-party plaintiff and cross-claims against other
third- party defendants as provided in sections A. and B. of this
‘rule, The third-party defendant may assert against the plaintiff
any defenses which the third-party plaintiff has to the plain-
tiff's claim. The third-party defendant may also assert any claim
against the plaintiff arising out of the twransaction or occurrence
that is the subject matter of the plaintiff's claim against the
third-party plaintiff, The plaintiff may assert any claim against
the third-party defendant arising out of the transaction or occur- |
rence that is the subject matter of the plaintiff's claim against
the third-party plaintiff, and the third-party defendant thereupon
shall assert his defenses as provided in Rule 21 and his counter-
claims and cross-claims as provided in this rule. Any party may
mve to strike the third-party claim, or for its severance or
separate trial. A third-party defendant may proceed under this
section against any person not a party to the action who is or may
be liable to the third party defendant for all or part of the
claim made in the action against the third-party defendant.

' C.(2) A plaintiff against whom a counterclaim has been
asserted may cause a third party to be brought in under circum-
stances which would entitle a defendant to do so under subsection
C.() of this section.

D, Joinder of persons in contract actions. (1) As used in

this section of this rule: »
D.(1)(a) "Maker" means the original party to the contract
which is the subject of the action who is the predecessor in inter-

est of the plaintiff wnder the contract; and
~54—



C. (L) () 'Contract" includes any instrument or document
evidencing a debt. |

D.(2) The defendant may, in an action on a contract brought
by an assignee of rights mdér that contract, join as a party to
the action the mgker of that contract if the defendant has a claim
against the maker of the contract arising out of that contract.

D.(3) A defendant mmy, in an action on a contract brought by
an assignee of rights under that contract, join as parties to that
action all or any persons liable for attorney fees under ORS 20.097.

D.(4) In any action against a party joined lﬂdertlu.s sec-
tion of this rule, the party joined shall be treated as a defendant
for purposes of service of sumons and time to answer wnder Rule 7,

E. Separate trial. Upon motion of any party or wpon the

. (A .l\Vv"\é
court's own n%tign, the court may order a separate trial of any

counterclaim, cross-claim or third party claim so alleged if to do
so would: (1) be more convenient; (2) awoid prejudice; or (3) be
more economical and expedite the matter.

BACKGROUND NOTE

ORS sections superseded: 13.180, 15.210, 16.305, 16,313,
16,325,

COMMENT

This rule is almpst identical to the provisions of exis-
ting ORS sections. The Council added the fourth sentence of sub-
section 22 C.(1l) to make clear that the trial judge should not
give leave for a late impleader if this would prejudice existing
parties. Section 22 E. was also changed slightly to allow a sepa-
rate trial on the court's own initiative. '

-55~



RULE 23
AMENDED AND SUPPLEMENTAL PLEADINGS

A, Amendments. A pleading may be au:énded by a party once
as a matter of course at any time before a responsive pleading
is servéd or, if the pleading is me to which no responsive plead-
ing is permitted, the party may so amend it at any time within
20 days after it is served. Otherwise a party may amend the
pleading only by leave of court or by written consent of the ad-
verse party; and leave shall be freely given when justice so re-
'quires. Whenever an amended pleading is filed, it shall be served
upon all parties who are mot in default, but as to all parties who
are in default or against vwhom a default previously has been en-
tered, judgment may be rendered in accordénce with the prayer of the
original pleading served upon them; and neither the amended plead-
ing nor the process thereon need be served upon such parties in
default unless the amended pleading asks for additional relief
against the parties in default.

B. Amendments to conform to the evidence. When issues not

raised by the pleadings are tried by express or implied consent of
the parties, they shall be treated in all respects as if they had
been raised in the pleadings. Such amendment of the pleadings as
may be necessary to cause them to conform to the evidence and to
raise these issues may be made won mtion of any party at any
time, even after judgment; but failure so to amend does mot affect
the result of the trial of these issues, If evidence is objected
to at the trial on the ground‘that it is rot within the issues

-56-



made by the pleadings, the court may allow the pleadings to be
amended and shall do so freely when the presentation of the
merits of the action will be subserved thereby and the objecting
party fails to satisfy the court that the admission of such evi-
dence would prejudice such party in maintaining an action or
defense won the merits. The court may grant a continuance to

enable the objecting party to meet such evidence.
C. Relation back of amendments. Whenever the claim or

defense asserted in the amended pleading arose out of the con-

- duct, transaction or occurrence set forth or attempted to be

set forth in the original pleading, the amendment relates back
to the date of the original pleading. An amendment changing the
party against whom a claim is asserted relaﬁes back if the fore-
going provision is satisfied and, within the period provided by
law for commencing the action against the party to be brought

in by amendment, such party (1) has received such notice of the
institution of the action that the party will not be prejudiced
in maintaining any defense on the merits, and (2) knew or should
have known that, but for a mistake concerning the identity of the
proper party, the action would have been brought against the

party brought in by amendment.
D. Amendment or pleading over after motion. When a

motion to dismiss or a mtion to strike an entire pleading or a
motion for a judgment on the pleadings under Rule 21 is allowed,
the court may, upon such terms as may be proper, allow the party
to file an amended pleading. If any motion is disallowed, the
party filing the motion shall file a responsive pleading if any is

-57-



required. By filing any pleading pursuant to this section, the
party filing such amended pleading shall mot be deemed thereby
to have waived the right to challenge the correcimess of the
oourt's ruling.

E. Amended pleading where part of pleading stricken. In

all cases where part of a pleading is ordered stricken, the court,
in its discretion, may require that an amended pleading be filed
amtting the matter ordered stricken. By complying with the
court's order; the party filing such .anended pleading shall not be
deemed thereby to have waived the right to challenge the correct-
ness of the court's ruling upon the motion to strike.

F. How amendment made. When any pleading is amended before

trial, mere clerical errors excepted, it shall be done by filing
a new pleading, to be called the amended pleading, or by interlinea-
tion, deletion or otherwise, Such amended pleading shall be comp-
lete J.n itself, without reference to the original or any preceding
amended one.

G. Supplemental pleadings. Upon mption of a party the

court ﬁay, upon reasonable notice and won such terms as are just,
permit the party to serve a supplemental pleading setting forth
transactions or occurrences or events which have happened since the
date of the pleading sought to be supplemented. Permission may be
granted even though the original pleading is defective in its
statement of a claim for relief or defense. If the court deems

it advisable that the adverse party plead to the supplemental

pleading, it shall so order, specifying the time therefor.
- =58-
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COMMENT

This is a combination of Federal Rule 15 and exisiting ORS sections.
Sectionzz is based upon Federal Rule 15(a) and ORS 16.430. Section B is
Based on Federal Rule 15(b). Section C is Based on Federal Rule 15(c)X.
Section D is based upon ORS 16.380 and 400. Section E is based upon
Ors 16.400. Section F 1is based upon ORs 16.410 and SectionCilis

based upon ORS 16.360 and Federal Rule 15(d).



RULE 23

AMENDED AND SUPPLEMENTAL PLEADINGS

A, Amendments. A pleading may be amended by a party once as a
matter of course at any time before a responsive pleading is served or,
if the pleading is one to which no @ve pleading is permitted, the
party may so amend it at any time within 20 days after it is served.
Otherwise a party may amend the pleading only by leave of court or by
written consent of the adverse party; and leave shall be freely given
when justice so requires. Whenever an amended pleading is filed, it shall
be served upon all parties who are not in default, but as to all parties
who are in default or against whom a default previously has been entered,
judgment may be rendered in accordance with the prayer of the original
pleading serve them; and neither the amended pleading nor the process
thereon need be served wpon such parties in default unless the amended plead-
ing asks for additional relief against the parties in default.

B. Amendments to conform to the evidence. When issues not raised

by the pleadings are tried by express or implied consent of the parties,

they shall be treated in all respects as if they had been raised in the
pleadings. Such amendment of the pleadings as may be necessary to cause
them to conform to the evidence and to raise these issues may be made upon
motion of any party at any time, even after judgment; but failure so to amend
does not affect the result of the trial of these issues. If evidence is ob-
jected to at the trial on the ground that it is not within the issues made
by the pleadings, the court may allow the pleadings to be amended and shall
do so freely when the presentation of the merits of the action will be sub-

served thereby and the objecting party fails to satisfy the court that



(g%

the admission of such evidence would prejudice him in maintaining his
action or defense upon the merits. The court may grant a continuance
to enable the objecting party to meet such evidence.

C. Relation back of amendments. Whenever the claim or defense

asserted in the amended pleading arose out of the conduct, transaction
or occurrence set forth or attempted to be set forth in the original
pleading, the amendment relates back to the date of the original plead-
ing. An amendment changing the party against whom a claim is asserted
relates back if the foregoing provision is satisfied and, within the
period provided by law for commencing the action against him, the party
to be brought in by amendment (1) has received such motice of the insti-
tution of the action that the party will not be prejudiced in maintain-
ing his defense on the merits, and (2) knew or should have known that,
but for a mistake concerning the identity of the proper party, the action
would have been brought against him.

D. Amendment or pleading over after motion. When a motion to dis-

miss or a motion to strike an entire pleading or a motion for a judgment
on the pleadings under Rule 21 is allowed, the court may, upon such terms
as may be proper, allow the party to file an amended pleading. If any
motion is disallowed, and it appears to have been made in good faith,

the party filing the motion shall file a responsive pleading if any is
. v T Coonl!s mden R, F’w)/\-v .
required. /37 Com p g ins, et ‘Q(_ -~
%. Amended pleading where part of pleading stricken, In all e #v
l

cases where part of a pleading is ordered stricken, the court, in its F, « A

discretion, may require that an amended pleading be filed amitting on g, y
the matter ordered stricken. By complying with the court's order, P » £s

the party filing such amended pleading shall mot be deemed thereby to



have waived the right to challenge the correctness of the court's ruling
upon the motion to strike.
F. How amendment made. When any pleading ow—proeceedimg is amen-

ded before trial, mere clerical errors excepted, it shall be done by
filing a new pleading, to be called the amended éégpsfla;?t, or by inter-
lineation, deletion or otherwise. Such amended pleading shall be complete
in itself, without reference to the original or any preceding amended one.

G. Supplemental pleadings. Upon motion of a party the court

may, upon reasonable notice and upon such terms as are just, permit the
party to serve a supplemental pleading setting forth transactions or
occurrences or events which have happened since the date of the pleading
sought to r- ed. Permission may be granted even though the
original pleading is defective in its statement of a claim for relief or
defense. If the court deems it advisable that the adverse party plead
to the supplemnental pleading, it shall so order, specifying the time

therefor.

BACKGROUND HNOTE

For time for filing and responding to amended pleadings, see
Rule 15.

ORS sections superseded: 16.360, 16.370, 16.380, 16.390,
16.400, 16.410, 16,470, MBS, 16.610, 1omme, '16.630, 16.640,
16.650, hﬂ_

COMMENT

This is a combination of Federal Rule 15 and existing ORS sections.
Section 23 A. is based upon Federal Rule ]_S(a) and ORS 16.430. Section B.
is based on Federal Rule 15(b). Section C. is based on Federal Rule 15(c)-
Section D. is based upon ORS 16.380 and 400 ection E. is based upon ORS
16.400. Section F. is based upon ORS 16.410, and Section G. is based upon ORS
16.360 and Federal Rule 15(d).

o j vt Re G Ty ;/’m%/() :
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%vl statement of a claim for relief or defense. If the court deems
t 1 B
it advisable that the adverse party plead to the supplemental

pleading, it shall so order, specifying the time therefor.
P 2 (f/’

47 JOINDER OF cmms@
24 4

M{1) Permissive joinder. A plaintiff may join in a complaint,

either as independent or as alternate claims, as many claims,

legal or equitable, as the plaintiff has against an opposing party.
294 - | ‘
M(2) - Forcible entry and detainer and rental. If an action of

forcible entry and detainer and an action for rental due are joined,
the defendant shall have the same time to appear as 1s now provided

by law in actions for the recovery of rental due.

VL &
P s
MAT) Separate statement. The claims untied must be separately
ﬂ?% stated and must not require different places of trial.
E A
V y N. JOINDER OF PARTIES

V(1)/ Permissive joinder as plaintiffs or defendants? / All

persons/ may one action as plaintiffs if

hey asfert a

Lﬁfight’t6”~elief Jointl severally, ih the alternntive’}’ res-—

pect/to or larising out of the same tyansaction, ocgurrenge, or

serfies of tfransactions ¢r occuMrrence¢s and if any /que on of law

or/ fact cogimon to all fhesg persons will arise” iw the//action. All

there is//’

/

alterniﬁﬁve,

persons J& be joined/ in/one actyon as defendants i
asserted fagainst them jfointly, severdlly, or in the

: ; 7
any ri¥ghft to relief/ i/n respect te  or arising out/pf the same

tA

tranbactfiion, occurflnce, or /sgries of transge s\ or ¢ccurrences

and if a duestionNof law or fact commen to 1 defgndants will

arise in the action. A plainti or defendg need not be

b

interested in obtaining or defending against all the relief demanded.

18



RULE 24
JOINDER OF CLAIMS

A. Permissive joinder. A plaintiff may join in a complaint, either

as independent or as alternate claims, as many claims, legal or equitable,
as the plaintiff has against an opposing party.

B. Forcible entry and detainer and rental, If an action of

forcible entry and@;&?r and an action for rental due are joined, the
defendant shall have the same time to appear as is now provided by law in
actions for the recovery of rental due.

C. Separate statement. The claims L};tﬁ'.éd t be separately sta-

ted and must rot require different places of trial.

BACKGROUND NOTE

ORS chapters superseded: ‘}{21.

COMMENT
}60>"¢( ™ -
This is idenmtiesd—we the existing ORS section.

RULE 25 (RESERVED)



BACKGROUND MNOTE

For time for filing and responding to amended pleadings, see
Rule 15.

ORS sections erseded: 16.360, 16.370, 16.380, 16.390,
16.40G, 16,410, 15.,2561, 16.610, 16.630, 16.640, 16.650.
COMMENT

This is a combination of Federal Rule 15 and existing (RS
sections. Section 23 A. is based won Federal Rule 15(a) and
RS 16.430. Section B. is based on Federal Rule 15(b). Section C.
is based on Federal Rule 15(c). Section D. is based upon ORS
16.380 and 400; mote the court is specially authorized to grant a
mtion for a judgment on the pleadings but to allow replead-
ing rather than enter a judgment. Section E. is based upon ORS
16.400. Section F. is based uwon ORS 16.410, and Section G. is
based upon ORS 16.360 and Federal Rule 15(d).

MLE 24 N W
JOINDER OF CLAIMS -

A. Permissive joinder. A plaintiff may join in a complaint,

either as independent or as alternate claims, as many claims,

legal or equitable, as the plaintiff has against an opposmg_pagga
- Cletann - X
B, Forcible entry and data:mer mren‘tall?w If an setion

of forcible entry and detainer and an a%if:flen for rental due are

joined, the defendant shall have the same time to appear as is -

w57 provided by law in actions for the recovery of rental due.

| Joored
C. Separate statement. The claims wnited mist be sepa-

rately stated and must mot require different places of trial.

BACKGROUND NOTE

ORS chapters superseded: 16.221.

OMMENT

This is based on d1e existing ORS sectLon

RIJIE 25 (RLSERVED)
-59-



RUE %
REAL PARTY IN INTEREST

Every action or proceeding shall be prosecuted in the
name of the real party in interest. An executor, administrator,
guardian, bailee, trustee of an express trust, a party with
whom or in whose name a contract has been made for the benef:.tF i .
of another, or a party authorized by statute may sue m[ thelr) !
own name¢ without joining with them the party fdr whose benefit
the action or proceeding is brought; and when a statute of this
state so provides, an action or proceeding for the use or bene-
fit of another shall be brought in the name of the state. No
action or proceeding shall be dismissed on the ground that it is
not prose'cuted in the name of the real party in interest until ‘
a reasonable time has been allowed after objection for ratifica-
tion of commencement of the action or proceeding by, or joinder
or substitution of, the feal party in interest; and such ratifica-
tion, joinder, or substitution shall have the same effect as if
the action or proceeding had been commenced in the name of the
real party in interest.
BACKGROUND NOTE

ORS sections superseded: 13.030.
CQWMENT

This rule is based upon Federal Rule 17(a) but is gen-
erally the same as ORS 13.030. The rule specifically deals
with guardians and actions in the name of the state and provides
a procedure for dealing with real party in interest objections.
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abate. The death shall be suggested upon the record and the action

shall proceed in favor of or against thg surviving parties.

T(3) Public officers; death or paration from office. (a) When

a public officer is a party to an gction in his official capacity

and during its pendency dies, regigns, or otherwise ceases to hold
office, the action does not abAte and his successor is automatically
substituted as a party. Prodeedings following the substitution

shall be in the name\Bf t substituted party, but any misnomer

not affecting the substafrtial rights of the parties shall be dis-
regarded. An order of/substitution may be entered at any time, but
the omission to ente rder shall not affect the substitu-

tion.

(b) When a public officer suesNor is sued in his official

capacity, he may be described as a party by his official title rather

than by namey

but the court may rz2quire this name to be added.

T(é) Procedure. The motion for substitution may be made by
any party/ or By the successors in interest 9pr representatives of
the decgased or disabled party‘or the succesjors in interest of the
transfferor and shall be served on the parties \as provided in

Rul

(service of papers after summons) an¥ upon persons not -

ties in the manner provided in Rule for the service of a

summons. @ lQ .

#. REAL PARTY IN INTEREST

Every action shall be prosecuted in the name of the real party
in interest. An executor, administrator, guardian, bailee, trustee
of an express trust, a party with whom or in whose name a contract

has been made for the benefit of another, or a party authorized by

33



statute may sue in his own name without joining with him the party

for whose benefit the action is brought; and when a statute of th¢l

‘state so provides, an action for the use or benefit of another

shall Be brought in thelname of the state.  No action shall be dis-
missed on the ground that it is not prosecuted in the name of the
real party ‘in inferest until a‘reasonaBle time has been allowed
after objection for ratifiéation of commencemént of the action by,
or joindervo} substitution éf,'the feél party in interést; and

such rafification, joinder, or substitutibn shall have the same’
effect'as if the actiqn'had beeh'commenced in the name 6f the reai

party din interest. . :l

€=, - MINOR OR INCAPACITATED PARTIES

. .
%Z;% Appearance of minor parties by guardian or conservator.

St

When a minor who has a comnservator of his estate or a guardian is

a party to ény action or proceeding, hzishéll appear by the con-
servator or_guardian as may be appropriate dr, if the court so
orders, by a guardian ad litem appointed by ﬁhe court in which the
action or prﬁceeding is brought. If thevminof does notvhave a
conservator of his estate or a guafdian, he shall appear by a
guardian ad litem appointed by the»gouft. The court shall appoint
some suitable person to act as gqardian ad litem:

éég When the minor is pléiﬁtiff; upon application of the minor,
if the minor is 14 years of age or older,>§r.upon application of a
relative or friend of the minér if thé minor is under 14 years of

age.
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(B) When the minor is defendant, upon aﬁplication of the minor,
if the minor is ié years of age or older; filed within the period of
time-specified by law for appearance and answer éfter service of
suﬁmons,'or if the minor fails so to apply or is under 14 years of
age, upbn appliéation vaany‘other party o?vof a relative or_friend
of the minor. | |

¥¢2) "Appearance of incapacitated person by conservator or.

guardién. When an incapacitated person who has a conservator of
his estate or a guardian'is a party-té.any agtion or progeeding,
he shall appear by the conservator or guardian as maylbé appro-
priate or, if the court so ordérs, by a gﬁardian ad litem appointed
by the courf in which the action or proceeding is brought. If the
incapacitated person does not have a conservator of his estate or
a guardian, he shall'appear by a guardian ad litem ;ppointed by
the court. The court shall appoint some suitable person to act as
gua;dian ad litem: -

(4) When the‘incap;citated peréon is plaintiff, upon applica-
tion of a relaﬁive or friend of the incapacitated person.

¢°)) Wheﬁ'the‘incapécitatéd person is defendant, upon applica-
tion of a relative or friend of the incapacitated person filed within
the .period of time speéified By law'for appearance and answver éfter
SerQice of summons, or if the épplication is not so filed, upon

application of any party other than the incapacitated person.
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COMMENT :

This rule is based upon Federal Rule 17(a) but is generally the
same as ORS 13.030. The- rule specifically deals with guardians and
actions in the name of the state and provides a procedure for dealing
with real party in interest objections.
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This rule is the existing ORS8 sections without ahy change.
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RULE 26
REAL PARTY IN INTEREST

Every action shall be prosecuted in the name of the real party
in interest. An executor, administrator, guardian, bailee, trustee of
an express trust, a party with whom or in whose name a contract has been
made for the benefit of another, or a party authorized by statute may sue
in his own name without joining with him the party for whose benefit the
action is brought; and vhen a statute of this state so provides, an |
action for the use or benefit of another shall be brought in the name
of the state. No action shall be dismissed on the ground that it is
not prosecuted in the name of the real party in interest wuntil a
reasonable time has been allowed after objection for ratification of
commencement of the action by, or joinder or substitution of, the real
party in interest; and such ratification, joinder, or substitution shall
have the s t as if the action had been commenced in the name of

the real party in interest.

BACKGROUND NOTE

ORS sections superseded: 13.030.

COMENT

This rule is based upon Federal Rule 17(a) but is generally the
same as ORS 13.030. The rule specifically deals with guardians and
actions in the name of the state and provides a procedure for dealing
with real party in interest objections.



RULE 27
MINOR OR INCAPACTITATED PARTTES

A. Appearance of minor parties by suardian or conservator. When

a minor who has a conservator of his estate or a guardian is a party to
any action or proceeding, such minor shall appear by the conservator or
guardian as may be appropriate or, if the court so orders, by a guardian
ad litem appointed by the court in which the action or proceeding is
brought. If the minor does mot have a conservator of his estate or a
guardian, he shall appear by a guardian ad litem appointed by the court.
The court shall appoint some suitable person to act as guardian ad litem:

A.(1) When the minor is plaintiff, upon application of the minor,
if the minor is 14 years of age or older, or upon application of a rela-
tive or friend of the minor if the minor is under 14 years of age.

A.(2) When the minor is defendant, upon application of the minor,
if the minor is 14 years of age or older, filed within the period of
time specified by law for appearance and answer after service of sum-
mons, or if the minor fails so to apply or is wnder 14 years of age,
upon application of any other party or of a relative or friend of the
minor,

B. Appearance of incapacitated person by conservator or guardian.

When an incapacitated person who has a conservator of his estate or a
guardian is a party to any action or proceeding, he shall appear by the
conservator or guardian as may be appropriate or, if the court so orders,
by a guardian ad litem appointed by the court in which the action or pro-
ceeding is brought. If the incapacitated person does rot have a conserva-

tor of his estate or a guardian, he shall appear by a guardian ad litem



appointed by the court. The court shall appoint some suitable person to
act as guardian ad litem:

B.(1) When the incapacitated person is plaintiff, upon applica-
tion of a relative or friend of the incapacitated person.

B.(2) When the incapacitated person is defendant, upon applica-
tion of a relative or friend of the incapacitated person filed within
the period of time specified by law for appearance and answer after
service of summons, or if the application is not so filed, upon applica-

tion of any party other than the incapacitated person.

BACKGROUND NOTE

ORS sections superseded: 13.041, 13.051.

CAMMENT
é#$e A omn

This rule s the existing ORS section$§ without—any changess



statement of a claim for relief or defense. If the court deems
it advisable that/;hé/édversefparty plead to the éupplemeﬁtal

pleading, it s all'so order, specifying the time therefor.

L

¥z JOINDER OF CLAIMS

Permiésive joinder. A plai iff may join in a complaint,

either as independent or as altexXnate claims, as many claims,

legal or equitable, as the

ez

aintiff has against an opposing party.

.Forcible entry and detainer and rental. If an action of

forcible entry and détainer and an action for rental due are joined,

the defendant shall have the same time to appear as is now provided

by law in actfons for the recovery of rental due.
2% |
M£3)

eparate statement. The claims untied muét be separately

stated dnd must not require different places of trial.

26

&. “JOINDER OF PARTIES

2 : '
. ﬁié? Permissive joinder as plaintiffs or defendants. All

. persons may join in one action as plaintiffs if they assert any

right to relief joinﬁly, sevetally; or in the alternative in res-
pect to or arising out of the same transaction, occurrence, OF
series of transactions or occurrences and if'any gquestion of law
or fact common to all these persons will arise in the‘action. All
personé may be joined in one action as defen&ants if there is
ésserted against them jointly, severally,tor in the alternétive,
‘any right t§ relief in respect to or arising out of the same
transaetion, occurrence, or series of tramnsactions or occurrences
and if any question of law or fact common to all defendants will
arise in the action. A plaintiff or defgnaant need not be

interested in obtaining or defending against all the relief demanded.

18



Judgment may be given for one or more of the plaintiffs according
to their'respective rights to relief, and against one or more
defendants according to their respective liabilities.

‘%%;) Separate triais. The court'may ﬁake'such orders as will

prevent a party from being embarrassed, delayed,. or put to unneces-
sary expense by the inclusion of a party against whom he asserts no
claim and who asserts no claim against him, and may order separate

ftrials or make other orders to‘grevent delay or prejudice,.

JOINDER OF PERSONS NEEDED FOR JUST ADJUDICATION

29 A

94d) Persons to be joined if feasible. A person who is subject

to service of pfocess and whose joinder will not deprive the court
0of jurisdiction over the subject matter of the action sﬁall be
joined as a pafty in the action if (4) in that pérson's-abseﬁce
complete relief cannot be accorded amohg those already parties, or
(f) that person claims an interest relating to the subject of the
action and is so éituated that the disposition in .that person's
absence may (&) as'é practical mafter impair or impede thé person's
ability to protect that iﬁterest or (41) leave any of the persons
already parties squect to a substantial risk of inmcurring double,
multiple, or otherwise inconsistent obligations by reason of their

claimed interest. If such person has not been so joined, the court

shéll order that such person be made a’party. If the joined party
objects to veﬁug and -the join&er would rendef‘the venue of the
action improper, the joined party shall be dismissed from thé
&cfioﬁ.

2915

0-£2) Determination by court whenever joinder not feasible . If
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Cobsectas B (U (2]

a person as described in subdiwvieder=t) ~g) and (BJ of this Rule
cannot be made a party, the court shall determine whether in équity
and good conscience the actidn should proceed among the parties
before it, or should be dismissed, the absent person being thus
regarded as indispensable. The factors to be considered by the
court inclﬁde; firsf, to whagt extent a judgment rendered in the
person's absence might be Jlejudicial to the person or those already
parties; second, the extent to which, by protective provisions in
the judgment, by the shaping of relief, or other measures, the
prejudice can be lessened or avoided; third, whether a judgment
rendered in the person's absence will be adequate; fourth, whether

the plaintiff will have an adequate remedy if the action is dis-

missed for nonjoinder.

2 ¢

&f3) Exception of class actions. This Rule is subject to the

provisions of Rule 3l (elass—aection—rdle )
270

State agencies as parties in governmental administration

proceedings. In any action or proceeding arising out of county

administration of functions delegated or contractedvto the county
by a state agency; the state agency must be made a party to the
action or proceedi‘ng; 30 5'@
?gi MISJOINDER AND NONJOINDER OF PARTIES
Misjoinder of parties is not ground for dismissal of an action.

Parties may be dropped or added by order of the court on motion of

20
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RULE. 27
MINOR OR INCAPACITATED PARTIES

A. Appearance of minor parties by guardian or conservator.

When a minor, who has a conservator of such minor's estate or a
guardian, is a party to any action or proceeding, such minor
shall appear by the conservator or guardian as may be appropriate
or, if the court so orders, by a guardian ad litem appointed by
the court in which the action or proceeding is brought. If the
minor does not have a conservator of such minor's estate or ‘a
guardian, the minor shall appear by a guardian ad litem appointed
by the court. The court shall appoint some suitable person to
act as guardian ad litem:

A.(1) When the minor is plaintiff, upon application of
the minor, if the minor is 14 years of age or older, or won
application of a relative or friend of the minor if the minor
is under 14 years of age.

A.(2) When the minor is defendant, upon application of
the minor, if the minor is 14 years of age or older, filed
within the period of time specified by law for appearance and
answer after service of sumons, or if the minor fails so to
apply or is under 14 years of age, upon application of any
ot%}er party or of a relative or friend of the minor.

B. Appearance of incapacitated person by conservator or

guardian. When an incapacitated person, who has a conservator

of such person's estate or a guardian, is a party to any action

or proceeding, the incapacitated person shall appear by the con-

servator or guardian as may be appropriate or, if the court so
—61—



orders, by a guardian ad litem appointed by the court in which
the action or proceeding is brought. If the incapacitated per-
san does not have a conservator of such person's estate or a
guardian, the incapacitated person shall appear by a guardian
ad litem appointed by the court. The court shall appoint some
suitable person to act as guardian ad litem:

B.(1) When the incapacitated person is plaintiff, upon
application of a relatiwe or friend of the incapacitated per-
son.

B.(2) When the incapacitated person is defendant, upon
application of a relative or friend of the incapacitated person
filed within the period of time specified by law for appearance
and answer after service of sumons, or if the application is
mot so filed, uwpon application of any party other than the
incapacitated person.

BACKGROUND NOTE

ORS sections superseded: 13.041, 13.051,

CQMENT
This rule is based on the existing ORS sections.
RULE 28
JOINDER OF PARTIES

A. Permissive joinder as plaintiffs or defendants. All

persons may join in one action or proceeding as plaintiffs if
they assert any right to relief jointly, sewerally, or in the

alternative In respect to or arising out of the same transaction,

occurrence, or series of transactions or occurrences and if any

-62~



question of law or fact common to all these persons will arise
in the action. All persons may be joined in one action or pro-
ceeding as defendants if there is asserted against them jointly,
severally, or in the alternative, any right to relief in respect
to or arising out of the same transaction, occurrence, or series
of transactions or occurrences and if any question of law or fact
comon to all defendants wﬂ.l arise in the action. A plaintiff
or defendant need not be interested in obtaining or defending
against all the relief demsnded, Judgment may be given for one
or more of the plaintiffs according to their respective rights
to relief, and against one or more defendants according to

their respective liabilities.

B. Separate trials. The court may make such orders as

will prevent a party from being embarrassed, delayed, or put to
umecessary expgnse by the inclusion of a party against whom he

asserts o claim and who asserts no claim against him, and may
order separate trials or make other orders to prevent delay or
prejudice.

BACKGROUND NOTE

ORS sections superseded: 13.140, 13.150, 13.161.

COMMENT
This is based on existing ORS 13.161. -
RILE 29
JOINDER OF PERSONS NEEDED FOR JUST ADJUDICATION

A. Persons to be joined if feasible. A person who is

subject to service of process and-vhese—joinderWill ToOt deprive-
-63—




the court of jurisdiction over the subject matter of the action
shall be joined as a party in the action or proceeding if (1) in
that person's absence complete relief cammot be accorded among
those already parties, or (2) that person claims an interest
relating to the subject of the action or proceeding and is so
situated that the disposition in that person's absence may (a) as
a practical matter impair or impede the person's ability to
protect that interest or (b) leave any of the persons already
parties subject to a substantial risk of incurring double,
miltiple, or otherwise inconsistent obligations by reason of
their claimed interest. If such person has not been so joined,
the court shall order that such person be made a party. If a
person should join as a plaintiff but refuses to do so, such
person shall be made a défendant, the reason being stated in the
complaint. If the joined party objects to venue and the joinder
would render the venue of the action improper, the joined party
shall be dismissed from the action.

B. Determination by court whenever joinder not feasible.

If a person as described in ‘subsections A. (1) and (2) of th:i.sb
rule camot be made a party, the cowart shall determine whether
in equity and good conscience the action or proceeding should
proceed among the parties before it, or should be dismissed, the
absent person being thus regarded as indispensable. The factors

to be considered by the court include: first, to what extent a
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COMMENT: 7L
This is based upon Federal Rule 19 The emisting oregon rules do wWe
- : yui #e>party rule. This rule directs
‘uvv;tixu o court to look to the factors relevant to a decision whether X
Aw'f”~ a party should be included and whether the case should proceed
&W when joinder of an interested person is not feasigble. Those factors
are described in terms of particular consequenses to the existing
parties and the intersted person and the ways by which these
consequences might be ameliorated by shaping relief or other steps.
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This is based on Federal Rule 21. HMisjoinder of parties under rule
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COMMENT :

This rule is based upon Federal Rule 22. Adoption of this rule
was recﬁoﬁgnded to the last legislature by the Oregon State Bar.
Two forms of interpleader are covered by existinglaregon
law, oks 13120 and/Eﬁuitable interpleader. The effé@ctiveness of
the interpleader debice in Oregon XAEXEE¥EXXX under the emisting
rules is hampered by the XX limited scope of the XEKEXNKE OrS
13.120 and the historic limitations on equitable interpleader.
This rule is of general application and eliminates the equitable
interpleader requigﬁm nts that the same debt or duty be claimed
by all the interpl igarties, that the claimantd titles or claims be
dependent BX on or derive from XKE a common source, that the stakeholder
not have or claim any interest in the subject of the interpleadergand
that the stateholder not have incurred any XX independent liablity
to any one of the claimants.



RILE 28
JOINDER OF PARTIES

A. Permissive joinder as plaintiffs or defendarits. All persons

may join in one action as plaintiffs if they assert any right to relief
jointly, severally, or in the altemative in respect to or arising out
of the same transaction, occurrence, or series of transactions or occur-
rences and if any question of law or fact common to all these persons
will arise in the action. All persons may be joined in one action as
defendants if there is asserted against them jointly, sewverally, or in
the alternative, any right to relief in respect to or arisiing out of
the same transaction, occurrence, or series of transactions or occur-
rences and if any question of law or fact common to all defendants will
arise in the acfion. A plaintiff or defendant need mot be interested
in obtaining or defendin inst all the relief demanded. Judgment
may be given for one o Qr f the plaintiffs according to their res-
pective rights to relief, and against one or more defendants according
to their respective liabilities. |

B. Separate trials. The court may make such orders as will pre-

vent a party from being embarrassed, delayed, or put to umecessary
@)by the inclusion of a party against whom he asserts no claim
and who asserts no claim against him, and may order separate trials or
make other orders to prevent delay or prejudice.

BACKGROUND NOTE

ORS sections superseded: 13.140, 13.150, 13,161.

COM/ENT /gu s)”1 o

This -5 #e existing ORS 13.161, without—echange:
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RULE 29
JOINDER OF PERSONS NEEDED FOR JUST ADJUDICATION

A, Persons to be joined if feasible. A person who is subject to

service of process and whose joinder will rot deprive the court of jur-
isdiction over the subject matter of the action shall be joined as a
party in the action if (1) in that person's absence complete relief
camot be accorded among those already parties, or (2) that person
claims an interest relating to the subject of the action and is so situ-
ated that the disposition in that person's absence may (a) as a prac-
tical matter impair or impede the person's ability to protect thét inter-
est or (b) leave any of the persons already parties subject to a sub- -
stantial risk of incurring double, multiple, or otherwise inconsistent
obligations by reason of their claimed interest. If such person has not
been so joined, the court shall order that such person be made a party.
If a person should join as a plaintiff but refuses to do so, such person

shall be made a defendant, the reason being stated in the complaint. If 0

the joined party ocbjects to venue and the joinder would render th
of the action improper, the joined party shall be dismissed from the
action,

B. Detemmination by court whenever joinder rot feasible. If a

person as described in subsections A (1) and (2) of this rule cannot be
made a party, the court shall determine whether in equity and good
conscience the action should proceed among the parties before it, or
should be dismissed, the absent person being thus regarded as indispen-
sable. The factors. to be considered by the court include: first, to

what extent a judgment rendered in the person's absence might be



prejudicial to the person or those already parties; second, the ex-
tent to vhich, by protective provisions in the judgment, by the
shaping of relief, or other measures, the prejudice can be lessened
or avoided; third, vhether a judgment rendered in the person's ab-
sence will be adequate; fourth, whether the plaintiff will have an
adequate remedy if the action is dismissed for nonjoinder.

C. Exception of class actions. This rule is subject to the

provisions of Rule 32,

D. State agencies as parties in govermmental administration

proceedings. In any action or proceeding arising out of county
administration of functions delegated or contracted to the county
by a state agency, the state agency must be made a party to the

action or proceeding.

BACKGROUND NOTE

For a specific rule relating to joint obligations, see ORS
15.100.

ORS sections superseded: 13,110, 13.170, 13.190.

COMENT

This is based upon Federal Rule 19. The existing Oregon rules
do not contain an adequate indispensable party rule. This rule dir-
ects a court to look to the factors relevant to a decision whether
a party should be included and whether the case should proceed when
joinder of an interested person is mot feasible. Those factors are
described in terms of particular consequences to the existing parties
and the interested person and the ways by which these consequences
might be ameliorated by shaping relief or other steps. Section
does not appear in the federal rule and was taken from ORS 13.190Q.

29D



judgment rendered in the person's absence might be prejudicial
to the person or those already parties; second, the extent to
which, by protective provisions in the judgment, by the shaping
of relief, or other measures, the prejudice can be lessened or
awided; third, whether a judgment rendered in the person's ab-
sence will be adequate; fourth, whether the plaintiff will have
an adequate remedy if the action or proceeding is dismissed for
nonjoinder.

C. Exception of class actions. This rule is subject to

the provisions of Rule 32.

D. State agencies as parties in governmental administra-

tion proceedings. In any action or proceeding arising out of

comnty administration of functions delegated or contracted to the
comty by a state agency, the state agency must be made a party
to the action or proceeding.

BACKGROUND NOTE

For a specific rule relating to joint obligations, see ORS
15,100,

ORS sections superseded: 13.110, 13.170, 13.190.

QOVMENT

This is based won Federal Rule 19. The existing Oregon
rules do not contain an adequate indispensable party rule,
This rule directs a court to look to the factors relevant to a
decision whether a party should be included and whether the
case should proceed when joinder of an interested person is not
feasible. Those factors are described in terms of particular
consequences to the existing parties and the interested person
ad the ways by which these consequences might be ameliorated
by shaping relief or other steps. Section 29 D, does not appear
in the federal rule and was taken from CRS 13,190.
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RULE 30
MISJOINDER AND NONJOINDER OF PARTIES
Misjoinder of parties is mot ground for dismissal of an
action or proceeding., Parties may be dropped or added by order
of the court cn motion of any party or of its own initiative at
any state of the action and on such terms as are just., Any claim
against a party may be severed and proceeded with separately.
OOMMENT
This is based on Federal Rule 21, Misjoinder or non-
joinder are presently asserted by demurrer, motion to strike or
pleading.
RULE 31
INTERPLEADER
Persons having claims against the plaintiff may be joined
as defendants and required to interplead when their claims are
such that the plaintiff is or may be exposed to double or multiple
liability. If is mot ground for objection to the joinder that

the claims of the several claimants or the titles on which their

- claims depend do not have a common origin or are not identical but

are adverse to and independent of e another, or that the plain-
tiff alleges that plaintiff is not liable in whole or in part to
any or all of the claimants. A defendant exposed to similar lia-
bility may obtain such interpleader by way of cross-claim or
conterclaim. The provisio?% of this rule supplement and do mot in
any way limit the joinder of parties otherwise permitted by rule
or statute.
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RULE 30
MISJOINDER AND NONJOINDER OF PARTIES

Misjoinder of parties is mot ground for dismissal of an action.
Parties may be dropped or added by order of the court on motion of any
party or of its own initiative at any state of the action and on such

terms as are just. Any claim against a party may be severed and proceeded

with separately.

COMMENT

RULE 31

INTERPLEADER

Persons having claims against the plaintiff may be joined as defend=
ants and required to interplead when their claims are such that the plaintiff
is or may be exposed to double or miltiple liability. It is not ground for
objection to the joinder that the claims of the sewveral claimants or the
titles on which their claims depend do not have a commn origin or are not
identical but are adverse to and independent of one another, or that the
plaintiff agféé‘s?éqsat he is not liable in whole or in part to any or all of
the claimants. A defendant exposed to similar liability may obtain such
interpleader by way of crossclaim or counterclaim. The provisionsof this
rule supplement and do not in any way limit the joinder of parties otherwise

Rde oM
pexrmitted byvstatute.



RULE 24
2 JOINDER OF GLATMS

A, Permissive joinder. A plaintiff may join in a complaint, e'i.the:r:

as independent or as altemate claims, as memy claims, legal or equitable,
as the plaintiff has against an opposing party.

B. Forcible entry and detainer and rental. If an action of

forcible entry and detainer and an action for rental due are joined, the
defendant shall have the same time to appear as is now provided by law in
actions for the recovery of rental due.

C. Separate statement, The claims united must be separately sta-

ted and mist mot require different places of txial.

RACKGROUND HOTE

m@ ORS chapters superseded: 16,271,

COMVENT

This is based on the existing ORS section.

RULE 25 (RESERVED)

D, 59




BACKGROUND NOTE

For time for filing and responding to amended pleadings, see
Rule 15. '

ORS sections superseded: 16.360, 16.370, 16.380, 16.390,
16.400, 16.410, 16.420, 16.610, 16.630, 16.640, 16.650..

OMMENT

This is a combination of Federal Rule 15 and existing (RS
sections. Section 23 A. is based won Federal Rule 15(a) and
(RS 16.430. Section B. is based on Federal Rule 15(b). Section C.

" is based o Federal Rule 15(c). Section D. is based uwpon ORS

16,380 and 400; mote the court is specially authorized to grant a
mtion for a judgment o the pleadings but to allow replead-

ing rather than enter a judgment. Section E. is based upon ORS
16.400. Section F. is based wpon ORS 16.410, and Section G. is
based uon ORS 16.360 and Federal Rule 15(d).

JOINDER OF CLATMS

A, Permissive joinder. A plaintiff mmy join in a complaint,

either as independent or as alternate claims, as many claims,
legal or equitable, as the plaintiff has against an opposirig party.

B, Forcible entry and detainer and rental. If an action

of forcible entry and detainer and an action for rental due are
joined, the defendant shall have the same time to appear as is

- row provided by law in actions for the recovery of rental due.

C. Separate statement. The claims united must be sepa-

rately stated and must ot require different places of txial.
RACKGROUND NDTE '

ORS chapters superseded: 16.221.

QMMENT

This is based on the existing (RS section.:

T e .

RULE 25 (RESERVED)
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COMMENT

’ For time for filing and responding to amended pleadings,
see ORCP 15.

, This is a coobination of Federal Rule 15 and existing (RS
sections. Section 23 A. is based uwon Federzl Rule 15(z2) and
RS 16.430. Section B. is based e Federal Rule 15(). Section C.
is based m Federal Rule 15(c). Section D. is based won CRS
16.380 and 400; mote the cowrt is specially authorized to grant a
wtion or a judgment m the pleadings but to allow replead-
ing rather than enter a judgment. Section E. is based won ORS
16.400. Section F. is based won ORS 16.410, and Section G. is
based won ORS 16.360 and Federal Rule 15(d).

RILE 24
JOINDER OF CLATMS

A. Permissive joinder. A plaintiff may join in a complaint,

either as independent or as alternate claims, as many claims,

legal or equitable, as the plaintiff has agzinst an opposing party.

AwnB rental due __ aclaim
B. TForcible entry and detainer)¥and-rental. If an action
a claim

of forcible entry and detainer and arseiiem for remtal due are
joined, the defendant shall have the same time to appear as is
s provided by law in actions for the recovery of rental due.

. Joined ]
C. Separate statement. The claims wited-mist be sepa-

rately stated and must rot require different places of t~ial.

QORMENT

This is based on the existing (RS section.

’ RULE 25 (RESERVED)

_ehe



RULE 24
JOINDER OF CLAIMS

A, ‘Permissive joinder. A plaintiff may join in a

complaint, either as independent or as alternate claims, as
many claims, legal or equitable, as the plaintiff has against
an opposing party.

B. Forcible entry and detainer and rental due. If a

claim of forcible entry and detainer and a claim for rental due
are joined, the defendant shall have the same time to appear as
is provided by law in actions for the recovery of rental due.

C. Separate statement. The claims joined must be sepa-

rately stated and must not require different places of trial.

COMMENT
" This is based on ORS 16.221.

RULE 25 (RESERVED)
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